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NATURE OF THE CASE 
This is an action brought by Respondent, Ence, 
Petitioner herein, to recover money, attorney's fees, and costs 
on a contract for services performed. 
DISPOSITION IN THE LOWER COURT 
The lower court granted Petitioner's Motion for Summary 
Judgment, granting attorney's fees and costs. 
DISPOSITION IN THE UTAH SUPREME COURT 
The Utah Supreme Court in an opinion filed June 10, 
1976, affirmed the lower court's decision except as to attorney's 
fees. 
NATURE OF RELIEF SOUGHT ON REHEARING 
Respondent, Petitioner herein, seeks an affirmation 
of the lower court's decision as to attorney's fees. 
STATEMENT OF FACTS 
The parties entered into an agreement whereby the 
Defendants agreed to deed 7-1/2 acres to the Plaintiff if the 
City of Ivins would annex 890 acres of land belonging to the 
Defendants. (Record Pages 3-4). The agreement provided for 
attorney's fees in case of default by either party. Later, 
1 
the agreement was amended substituting $15,000.00 for the 7-1/2 
acres previously agreed to. (Record Page 5). Defendants1 acreage 
was annexed to Ivins, but Defendants refused to pay. As a result 
this action was filed. 
This case has come before the Utah Supreme Court 
previously. In an opinion filed June 10, 1976, the Court affirmed 
the ruling of the district court except as to attorney's fees. 
That part of the opinion which dealt specifically with attorney's 
fees stated: 
. . . no evidence was given to the court 
as to the reasonable value of the service 
rendered by the Plaintiff's attorney, and 
we have held that in the absence of any 
proof or a stipulation of the parties, 
the court cannot grant any judgment for 
attorney's fees. 
Appellant Johnson's brief did not bring before the 
Supreme Court the issue of reasonableness of the attorney's 
fees granted by the trial court. For that reason that part of 
the district court transcript dealing specifically with attorney's 
fees did not accompany the designation of record sent to the 
Supreme Court on appeal. 
Nonetheless, since the Supreme Court reviewed the 
validity of attorney's fees, Petitioner Ence now submits a 
transcript of that part of the trial court proceeding which 
specifically dealt with attorney's fees. 
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ARGUMENT 
POINT ONE 
IT WAS IMPROPER UNDER UTAH RULES OF CIVIL 
PROCEDURE TO SEND WITH THE DESIGNATION OF 
RECORD THAT PART OF THE TRIAL TRANSCRIPT 
WHICH DEALT SPECIFICALLY WITH ATTORNEY'S 
FEES. 
As the issue was not raised by Appellants, the original 
designation of record in this matter contained no evidence per-
taining to attorney's fees. That neither side submitted evidence 
concerning attorney's fees was proper within the purview of Rule 
75(e) U.R.C.P., which in pertinent part states as follows: 
All matter not essential to the decision 
of the question presented by the appeal 
shall be omitted. 
Nonetheless, the Supreme Court, within its discretion, 
reviewed the validity of the granting of attorney's fees, and 
finding no evidence of their reasonableness, the fees awarded by 
the trial court were denied. For this reason, the Petitioner, 
pursuant to Rule 75(h), herewith submits that part of the trans-
cript of the trial court proceeding which specifically deals with 
attorney's fees. 
POINT TWO 
THE SUPREME COURT HAS THE POWER TO REVIEW 
THE GRANTING OF ATTORNEY'S FEES AND 
THERE IS EVIDENCE FROM THE DISTRICT COURT 
OF THE VALIDITY OF THE ATTORNEY'S FEES 
GRANTED. 
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Rule 75(h) U.R.C.P. provides for necessary corrections 
or modifications to the appellate record. This Court in the case 
of Boskovich v. Utah Construction Co., 123 U. 387, 259 P.2d 885 
(1953) made the following interpretation of this rule: 
The correction of the record was pro-
perly made, even though not made until 
after the record had been transmitted 
on appeal to this Court, under .the 
authority of Rule 75(h), which was 
purposely made broad enough by the 
Committee on the Rules to cover any 
situation requiring remedial action 
to present a complete and accurate 
record of the proceedings below. 
To provide the Court with a "complete and accurate 
record of the proceedings belowM it has now become important that 
the Supreme Court review that part of the transcript which deals 
with attorney's fees. 
As the submitted transcript will reveal, two attorneys 
testified as to the reasonableness of the Plaintiff's attorney's 
fees. Mr. Frank A. Allen, counsel for the Plaintiff, testified 
on direct and under cross examination that based on the work 
performed he felt that $1,000.00 was a reasonable attorney's fee. 
(Transcript, page 3, line 6-26). Mr. Phillip Lang Foremaster, 
an attorney practicing in St. George, further testified that in an 
action of this nature, $2,500.00 would be a reasonable attorney's 
fee, a.sum far in excess of that requested in the judgment at 
the trial court level. (Transcript, page 6, lines 24-28). 
Based on this testimony the trial court judge cannot 
be said to have improperly acted in awarding $1,000.00 in attorney's 
fees to the Petitioner. 
CONCLUSION 
The original transcript before the Supreme Court did 
not contain that part of the transcript relevant to the trial 
court's award of attorney's fees under Rule 75(e), and in light 
of the issues formally raised by Appellants, this part of the 
transcript would have appeared to have been surplusage on appeal. 
Nonetheless, this Court clearly had the power to consider the 
additional parts of the transcript now before it and Petitioner 
clearly may submit the same for the Court's review. 
Based on the testimony contained in this part of the 
transcript, we strenuously urge the Court to affirm that part 
of the trial court's judgment which granted Petitioner reasonable 
attorney's fees. 
Respectfully submitted, 
, ^iW^CikC ^ ^riaT^ 
Attorney for—&esp©a<ient-Petition< 
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